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‘The Child Welfare League of America (CWLA) welcomes this opportunity to offer
comments on the behalf of our 1,000 public and private nonprofit child-serving member
agencies nationwide for the regulations on the IHague Convention.

Ohr comments are as [ollows, which are chronological with the proposed regulations:
© Preamible:
C. Distinction between “Agency™ and “Person™

CWLA is pleased that the Convention favors the use of non-prolit bodies, and that
aceredited hodies pursue only non-profit objectives,

13, Federalism Issues

CWILA is pleased that the determination for emigrating children is placed on State courts,
The assumption is correct, at least for children in the child welfare system, that these
determinations will be made in the context of adoption or placement p Joceedings. We
wish to clarily that the fees that States may be allowed to charge to provide this service
{which will undoubtedly require casework either in the state agency or within the courl
system) will be paid by the primary provider. We further wish to clarily thal Stales may
also determine that they will pravide the service. Additionully we request that the
supgestion thar States may refrain from Convention adoptions or placements in their
jurisdictions be deleted. The state of residence of adoptive parents should not determine
whether or not they can adopt intemationally.

Subpart A — General P'rovisions

We request that the regulations more clearly define “Child Welfare Services™. Is this
limited to only services provided by the public child welfure agency in each state/county
which mav include a variety of services such as adoption, foster care. child protection,
housing, child care. etc, as well as those private agencies that they subcontract with? Cir
is it in the broader sense that all services for children are “Child Welfare Services” which
may include, for instance, attending YWCA, after school activities, Day Trealment,
Summer Respite, etc?.

We further request clarification and definitions for post adoption services. post placement
services, disruption, displacement, and dissolution.

We ofler the following:

Post adoplion Services: the provision of supportive services to adoptive {amilics
lo promote the well being of adoptees and their families. the stability of the
adoptive placement, and the prevention of adoption disruption, displacement, or

dissolution. Supportive services may include. but are not limited to: family
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education. information and referral, psvchosocial services, mediation. support
groups, foster care when needed, respite, counseling, search, amd provision of
additional non-identifving medical and genetic information if known.
Additionally reports from some nations are required after the adoption finalizes.

Post Placement Services: Services provided after the adoptive placement, prior 1o
the adoption finalization. This would include all above services.

Disruption: Adoptive placement that does not finalize in an adoption.

Displacement: Placement of a finalized adoptee into an out of home care
siluation, such as public foster care withoul terminating parental rights. Some
states make this available so that the child may receive mental health in-patient
treatment.

Dissolution: Missolving the adoptive placement through termination of parental
rights.

96.7 Authorities and Responsibilities of an Accrediting Entity

(a) (7) we sugeest a statement be added that this section in no way prohibits the
accrediting body from reporting information of suspected child abuse to the responsible
stmte authority,

(a) (B) CWLA believes it is essential for the accrediting authority to be involved in the
transfer of cases. however, we recommend that the Department of State develop specific
crileria in the [inal repulations for the selection of organizations to aceept the transfer of
these cases.

Subpart B — Selection, Designation, and Duties of Acerediting Entities

96.8  Tee Charged by Accredited Entities: CWLA agrees that a portion of the fee
charged should cover the Complaint Registry and that applicants will pay a single
nonrefundable fee that will cover both the pre and post accreditation/approval work of
any accrediting entity. We request clarification that il a state chooses o be an acerediting
entily they would be able to charge similar fees.

38.14: Providing adoplion services usime supervised providers, exempted providers,
public bodies. or public authonities

We are pleased that the reculations established as a principle a “Primary Praovider™ in
each Convention case and that it is the Primary Provider’s responsibility to assure thal all
six of the services listed in the definition of adoption services are provided in each
Convention case and that they are responsible for supervision non-acerediting agencies
and non-approved persons that are providing adoprion services in the case. (26.45, 96.40)
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Additionally, although this is a change, we agree that the primary provider must assume
legal responsibility for the actions of supervised providers. both in the United States and
overseas. Too many families and overseas birth parents have been hurt to ignore the
miandate that there must be close coordination between the agencies and overseas staff
and service providers,

We feel that if an entily 1s not considered a supervised provider, such as a public hody ar

- any other exempted entity, they should still be required to work with, and report (o the

primary provider in Convention Cases. We anticipale delays within the public system if
these entities are not required to comply with reporting requirements, or limely
completion of their serviee role.

90.27 _Substantive criteria for evaluation application for acereditation or approval
CWLA agrees with mandating substantial compliance with the standards in subpart F

W agree that the use of an accreditation system based on substantial compliance with the
apportunity to improve is more consistent with the regulatory approach, We also assume
that experienced accrediting entities will deny accreditation or approval or provide a
notice of adverse action if needed. We wish to request clarification as to how, in the
future; changes 1o the standurds may be made. We assume, and suggest that that public
comment will be allowed at thar time.

0631 Corporate Strueture

(b} We wish to suggest that the approved person is a licensed individual, or is a [or-profil
entity organized as a corporation, company, association, firm. partnership, society, joint
stock company, or other legal entity under the laws of any State. Social Workers as well
as anorneys should be licensed if they are 1o become approved persons. Approved
persons, both attorneys and social workers, should be able o be found liable for censure
il appropriate.

Financial and Risk Management

96.33 Budget. audit. insurance and risk assessment requirements

CWLA agrees that agencies must be protecied by insurance, depending on their legal
risk, CWLA requests clarification as 1o the term “Professional Assessment of Legal
Risk™. Is athird party assessment necessary, or can the insurance provider estimate the
risk to the agency. as part of his proposal of coverage? Many of our member agencies
currently carry one million dollar policies, however. if they are providing only adoption
services they may be paying a higher rate, or denied. For the past four vears the CWLA
National Advisory Commitiee on Adoption has held discussions on insurance coverage
for domestic as well as international adoption agencies. We suggest that a Federal
imsurance commission similar to FDIC be considered o assure agencies that can be
accredited can be covered.

Member agencies have also asked for clarification as to the amount each officer and
emplovee of the agency are 1o be honded.



96.33 Suiability of agencies and persons to provide adoption services consistent with
Ihe Convention

(3)We suggest that if the individual is a social worker, they provide a certificate of good
standing from their state licensing board, or an explanation of why he or she is not in
good standing, accompanied by relevant documentation. Any disciplinary action taken
by the individual’s licensing board must immediately be reported by the social worker to
- the aeerediting entitle, regardless of whether the action relates to inter-country aduplion,

96.38 Training requirements for spcial service personnel

[U} (d) = We wish to request clarification that stall exempted from initial training required
in (a}, and/or (b) must also complete no less than 20 hours of training each vear. or more
il required by State law which can be provided through participation in seminars,
conferences, cte.

96.39 Information disclosure and quality control practices

(f) (1) CWLA is aware that some Furopean countries, particularly members of the
Faropean Union, prohibit the use of the Internet to place children for adoption. We
suggest that this information be made available at the time of accreditation or approval of
all agencies and persons o ensure compliance with the laws of other nutions,

96.40 Fee policies and procedures

(f)(2) Although the payment ol almost S800.00 once may not be a serious expense for
adoptive parents, allowing agencies to expend up to $800.00 without specific consent of
the family several times would justfy serious concern for many adoptive families. We
suggest that the number of tumes funds in excess of S800.00 be restricted, even with
signed waiver 1o the notice and consent requirement completed in advance,

96.4] Retention. preservation, and disclosure of adaption records

{a) Retention of records is only addressed in 29 State laws, We suggest that States he
encouraged (o retain mternational adoption records permanently, unless addressed
differently in state law.

We sugpest that section (b, ¢, d, and €) comply with Stare law. For section (d) we suggest
that this section he Chi‘mEEd to read: “The agency or person protects the privacy of hirth
parents(s), prospective adoptive parents(s). and adoptee(s) to which adoption services
were provided, Giving permission o delete sections of the adoption record that may
contain information that may be considered “sensitive™ is allowing judgmental action.
The adoption record is a historical document; all information must be available and
should be given if allowed by State statute,

(L, g) We suggest that the plan for the retention of 2ach closed adoption apency’s closed
inter-country adoption records be filed with the Central Authority.



96.42 Case Tracking, data management and reporting

{1)We suggest that the ethnicity of the child and the birth family be added to the data
required for children both immigrating 1o the United States and those emiprating [rom the
LInited States,

We further suggest that a statement he made for every child emigrating from the United
States that the placement is being made in compliance with the Indian Child Welfare Act

“and thal the child 15 not a Native American. or that the tribe has been notificd and

permission for out of country placement from the tribe has been received. This best
protects the child as twibal rights follow the child into the adoption. Additionally. ifa
Native American child is placed without tribal permission, the placing ageney may be
subjeet 1o suit in Federal court.

(4) Infbrmation about disruptions/dissalutions should also be tracked whether the
children are replaced in another country, or in the 1S

Finally, the data svstem should be clear that all elements tracked should be for hath sets
of children. If information is not known concerning an element, the tracking system
should provide an apprapriate code.

D44 Acting as Primary Provider,
96,45 Using Supervised Providers in the United States, and
Y646 Lising Supervised Providers in Other Convention Countries

[l elients are billed directly for services the foreign supervised provider or the supervised
provider in the United States will also provide a copy of the itemized bill of all {ees and
expenses 10 be paid and the explanation of how and when such fees and expenses will be
refunded if the service is not completed to the Primary Provider as well as the client.

Please see additional comunents regarding primary providers in 96.14 abave.
46,47 Preparation of Home Studies in Incoming Cases

We suggest that the regulations spell out how long a home study for intercountry
adoption will be valid (months or vears) and the renewal process.

96.48 Preparation and Training of Prospective adoptive parent(s) in incoming cases

(¢} (4} Training that is more than half video. computer-assisted, or distance learning
methods using standardized curricula should not be used. These are all excellent tools,
however, training needs to be as much as possible, interactive, so thal the agency as well
as the family is-assured that the family is receiving and truly understanding all the
information,

(g) Families should not be exempled from all of the waining. Although the general
training may be similar, child specific information is necessary, even if the family has
already adopted from the sending country. Additionally, experience with another country



does not translate to knowledge about adoption from that country, or resources in the
United States,

96,50 Placement and post-placement monitoring until Final Adoption in Incoming Cases
(2} We are aware that some children may be replaced in the sending country. due to a
disruption ar dissolution. Will the United States Central Authority assume the costs of
returning the child if the ageney or person is no longer in the picture” Will the ageney or
* herson be required 1o provide escort, as well as payment for transportation? Will the
adoption in the United States be set aside, or be allowed to stand. providing the child with
permanenl inheritance rights?

(4) (hy (1} We supgest that the Central Authority set up a database “tickler™ system o
track adoptions that are to finalize in the United States. For adoptions that do not finalize
within a set time a decision should be made specific to the child as to whether it is in his
best interest to remain in this country in a guardianship arrangement or return to his
country or origin, especially if birth family can be located that wish to provide a home for
him. Note: Unfortunately, even with the best of intentions, the rare case happens where

a [amily does not {inalize, either due to lack of funds, a change of heart, circumstances, or

family pressure,

96.5] Post Adoption Services i Inconung Cases

(¢) Post adoption reports required by the child’s country of origin should be 4
eollaborative effort between the agency or person and the adoptive parents. 1f the
adoptive parents do not provide the report the ageney or person should make a site visit
and provide the report. This requirement by the sending country should b a primary
discussion point prior to the placement of the child; and the primary agency should have
responsibilily 1o see that the reports are made.

(d) In addition to receiving permission from the Central Authority to return a child to a
sending country, the Central Authority shall also be notified if the child is replaced in the
UInited States.

Health and Human Services is required through the International Adoption Act (TAA) to
collect information on Post Adoption Services, if provided by the States.

Standards for Cases in Which a Child is Emigratng from the United Stares
{Outgoing Cases)

D6.53 Backeround studies on the child and consents in oufgoine cases

{a) We recommend that the child’s background study should also include a psyche-social
assessment, non-identifying medical and genetic information regarding the child and his
ANCEestors.

(c) (4) all mothers should eonsent or have had their rights lerminated. Both parents
should consent. If both have not consented, or had their rights terminated a court order
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should be obtained statng that according to the sending state’s law the child 1s available
for adaption.

(¢) (5) we recommend adding that there be pre-placement visiting with the adoptive
parent(s} as appropriate for the child’s age.

{d) We wish to sugpest that if the child is twelve years of age or older, consistenl with
" host state laws, his wishes shall be considered before determining that an inter-country
placement is in the child’s best interest

{e) CWLA 15 not aware of any State law that requires that adoptive parents cannot he
given the childs identity prior to the adoption finalization.

96.54 Placement standards in oulgoing cases

() (2) we recommend changing to “at lcast 60 days afier the birth of the child ar the
c¢hild’s parental rights have been terminated. whichever is later.” This recommendation is
designed to avoid a rush to place children outside of the United Stales, and o allow
suflicient ime 1o Jist the child on a state or national exchange, such as AdoptLSKids, and
10 identify prospective adoptive parents in the United States.

{b) In the easc of cluld emigrating from the United States that is being placed from a
State child welfare system, current Federal law regarding priority of placement with
relatives, i appropriate, und compliance with the Multi-Ethnic Placement Act and the
Interethinic Placement Act (MEPA-TPA) must be followed.

{I) A reference needs to be made in this section to provide the prospective adoptive
parents with a copy of the medical record of the child prior to the adoptive placement,
along with contact information on the physician who completed the report. The standard
regarding medical records for emigrating children should not be less than it 5 for
immigrating children.

Additionally, 96,54 needs to ensure that the agency with priority shall include in the
contract with the adoptive parents. that the agency will be informed if the adoption
disrupts or dissolves, and an agreement made as to who will arrange and pay for the child
io return to the Uinited States 1f the Central Authority determines this is in the child’s best
interest.

- 96.55 Performanee of Hague Convention communication and coordination functions in
QUIEOING CASESs

Motice should be given 1o the Central Authority if the child i to maintain dual citizenship
il cligible,
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22 CFR Part 98 SUMMARY
We sugpest that the Convention records be retained permanently.

Educaton/Caseload Size

Further, CWLA aprees that individuals performing home studies or child background
studies should have a minimum of a master’s degree in social work. We question,
however, the dropping of “caseload size” from an earlier version of the regulations.
Experience has shown, and the CWLA Standards of Excellence in Adoption Services
which are developed by consensus of the leading national experts in adoption, indicate
that a caseload of 30 - 35 is the absolute maximum for international adoption. This
number is lar greater than the cascload recommendations for domestic public (10-12) and
private adoption (20-25). We encourage yvou to review the elimination of this
requirement,

CWLA applands the inclusion of a stand alone Complaint registry. We wish to
encourage the writers to consider making this Registry more of an Ombudsman Service,
such as that in Norway, so that they will be able 1o refer and assist, as well as review and
monitor complaints. Qur sense is that the services of an agency providing Ombudsman
Services will benefit evervone, We are unsure, however, how the prohibition of
retaliatory aclion or other conduet by the agency toward a prospective family who has
filed complaint will he monitored - retaliation will be hard to prove; the family will
continue to wait, In adoption the “squeaky wheel™ does not get the child,

We also request clarification as to how a complaint should be filed by the child’s
physician, or other interested or involved party who may not know the child’s agency, hut
is aware of possible irregularities. We, again, assume that the Complaint Registry will
record the complaint and see that it is processed appropriately. For instance, we are
aware of airline pilots who were aware of problems with the Marshall Tslands burt did not
know where or how to file 2 complaint

Aceess 10 Adoption Records

CWLA concedes that access 1o adoption records where adoptions are finalized in the
stale should be noverned by that State law, however, adoption records for adoptions Lhal
finalize in another couniry should be accessible through the Convention Record, The
Convention on the Rights of the Child, ratificd by all nations except the TS is clear that
children have a right to their identity - espacially those children who are adopted [rom a
foreign country. The reality is that children from only a couple of countries finalize in
the United States; the rest are [inalized abroad. We suggest that the Ombudsman Office
suggested above be prepared to provide information as needed to adoption parents, birth
parents, and adoptees regarding adoptions in another country.



We assume that children that emigrate from the 1nited States will contact their adopted
countrics Central Authority for their informaton if their adoption finalizes abroad, and
their sending state if their adoption occurred in the United States.

Preservation of Adopiion Eecords

CWLA believes there should be 2 uniform Federal time frame for the retention of

“adoption records. - We comment by quoting from the CWLA Standards of Excellence for

Adoption Services (2000 which are for public. private. and international adoption state:
7.42: Length of Time for Retaining Case Records states: The agency providing
adoplion services should permanently retain case records for all children for
whom it has provided adoption services. Permanent case records may be

maintained in forms other than on paper (7.40)

7.40: If muliple agencies are involved in an adoption, the agency with legal
custody of the child should preserve the permanent case record.

Permanent retention of adoption records is for the publie good.

Subpant L = Oversieht of Aceredited Acencies and Aporoved Persons by the Scerelary

CWLA suggests that in addition to the following adverse actions; suspension.
cancellation, or temporary or permanent debarment, the regulations allow for &
prabationary period in which the agency could continue to operate. yet work on a time
limited {three month) program improvement plan. Only one probationary period could
b allowed, however, in this manner the agency would not have to cease aperation, and
eould correct their deficiencies timely.

Working Group

CWLA applauds the establishment of a working group to facilitate the exchange of
information ahourt the accreditation and approval process and offers any assistance
needed to this group in the future.

Deeming

CWLA would like for the writers 1o reconsider their stance on “deeming” which would
permit agencies that are already voluntarily accredited under a dillerent accreditation
system, or by one of the designated accrediting entities to be “partially deemed”,
depending on the standards that are selecied. We are aware, for instance, that COA has
provided you with a chart delineating the similarities, item by ilem, of their requirements.
and that of the pruposed regulations. 1t is possible that JACHO also has similar
Provisions,



In the interest of nmely implementation, it would appear to be best practice that agencies
that are currently certified for standards requirsd by the Hague Convention be allowed to
“skip” re-proving those standards, which would make their review shorter and less
expensive. Perhaps these agencies could be determined to be those whao will be reviewed
in three vears. CWLA [eels that the use of “partial deeming™ should be available for
currently accredited organizations providing intercountry adoption services. We feel this
is consistent with the Intercountrv Adoption Act as a way to recognize proven

‘domplnce with standards that are sufficiently similar to standards in the proposed and

(eventually) the final rules.

Closing

Thank vou [or allowing CWLA 1o provide comments regarding the proposed regulations,
We look forward 10 continuing to work with the Central Authority in the implementation
of The Hague Convention and wish to offer our services in any way needed.

1 you hiave questions regarding the above comments please contact Ada White at 225-
(83-0233, or awhitef@ewla,org.
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